Asylum decision-making, gender and sexuality
Thomas Spijkerboer!

The refugee definition in Article 1A(2) Refugee Convention does not explicitly refer to gender or
sexuality. From the early 1980s, feminist and subsequent LGBTQI critiques have pointed out that
this results in the practice of privileging straight men.? This has resulted in a rethinking of the
concept of refugee and asylum procedures at the international level,* as well as on specific
provisions of EU law.

1. Refugee definition

1.1 Persecution grounds

A first issue to be addressed was whether the five persecution grounds (race, religion, nationality,
membership of a particular social group, and political opinion) can be interpreted so as to include
the experiences of women persecuted as a result of their gender or of LGBTQI people. Article
10(1)(d) Directive 2011/95 gives a definition of particular social group which accumulates the
ejusdem generis approach* and the social perception approach;’ this is problematic because the
approaches are intended as alternative. Although the provision specifically mentions sexual
orientation and gender, there are differences in the ways in which these concepts are approached:
a particular social group can be based on sexual orientation,® whereas gender merely “shall be
given due consideration” when identifying a particular social group. The EU Court of Justice has
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not yet ruled on gender and particular social group;’ the UK House of Lords ruling in Shah and
Islam, which holds that groups that are the object of discrimination (including women in a
particular country) can form a particular social group, is the most prominent European precedent
on the issue.®

1.2 Persecution

Article 9(1) Directive 2011/95 defines persecution as, essentially, a severe violation of basic
human rights. Paragraph 2 gives a non-exhaustive enumeration of examples of such violations,
including sexual violence, various forms of discrimination, and acts of a gender-specific nature. It
is evident that female genital mutilation (FGM) constitutes severe bodily harm amounting to
persecution.

In X, Y and Z v. Minister voor Immigratie en Asiel, the EU Court of Justice ruled that
criminalization of homosexual acts does not by itself constitute persecution, but that a prison
term which is actually applied to an individual in response to his or her sexuality does constitute
persecution.’ It is unclear how the Court’s ruling that criminalization does not by itself constitute
persecution can be reconciled with Article 9(2)(b), which provides that persecution can take the
form of “legal . . . measures which are in themselves discriminatory”. Likewise, it is unclear how
this can be reconciled with the finding of the European Court of Human Rights that even
criminalization of homosexual acts which is systematically not enforced results in anxiety, which
falls within the scope of inhuman or degrading treatment.'® As Judge De Gaetano remarked in a
separate opinion, the Court of Justice’s position “could be seen as somehow undermining the
standards set by the Court as far back as the 1980s in connection with the criminalization of
homosexual acts and the resulting violation of Article 8”.!' The Court of Justice’s position is
furthermore contrary to a judgment of the Italian Supreme Court, which held that the
criminalization of homosexual acts constitutes deprivation of a fundamental right.!? See more on
this issue infra, para. 2.1.
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1.3. Concealment

In many jurisdictions, refugee status determination of lesbian, gay and bisexual asylum claimants
has been influenced by the notion of concealment or discretion.!* Following a similar ruling on
concealment in religion-based cases, '* the EU Court of Justice held in X, Y and Z v. Minister voor
Immigratie en Asiel, para. 70, that “requiring members of a social group sharing the same sexual
orientation to conceal that orientation is incompatible with the recognition of a characteristic so
fundamental to a person’s identity that the persons concerned cannot be required to renounce it”.

Although this seems to be an unequivocal rejection of the notion of concealment, domestic courts
implementing this line of case law have in some cases ruled that it is still relevant whether, as a
factual matter, asylum applicants will conceal their sexual orientation which then could result in
the conclusion that, because of this, they do not have a well-founded fear of being persecuted. '®
In cases based on religion, this has resulted in an open conflict between lower German courts and
the Bundesverwaltungsgericht which has yet to be resolved. '®

The relation between the Court of Justice’s rejection of the requirement of concealment and the
European Court of Human Rights is unclear, see below para. 2.2.

1.4 Actors of protection

In the context of the refugee definition, there has been an extensive debate in legal doctrine on
the actors of protection, i.e. on the sources of protection against potential persecution.!” European
law provides that only state authorities or de facto authorities with effective territorial control can
be relevant actors of protection.'® Article 7 Directive 2011/95 applies both to refugee status and
to subsidiary protection.

Despite the clear wording of Article 7 Directive 2011/95, in many cases women fleeing domestic
violence, forced marriage FGM or other forms of gender specific violence are expected to seek
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protection from family members, from their clan or from NGO’s.!? For these and similar cases, the
EU Court of Justice’s ruling in the case of State Secretary for the Home Department v. O.A. will
be very important. In its judgment, the Court ruled that “any social and financial support provided
by private actors, such as the family or the clan of a third country national concerned, falls short of
what is required” under Article 7 of Directive 2011/95 “and is, therefore, of no relevance either to
the assessment of the effectiveness or availability of the protection provided by the State within the
meaning of Article 7(1)(a) of that directive, or to the determination, under Article 11(1)(e) of that
directive, read together with Article 2(c) thereof, of whether there continues to be a well-founded
fear of persecution.”?” This means that the option to approach relatives, clan members or NGOs in
order to diminish the risk of harm is “of no relevance.” This follows from the nature of protection
in refugee law, which is quintessentially protection from the state.?!

2. Subsidiary protection
Through the concept of serious harm,?? the case law of the European Court of Human Rights on
the risk of inhuman treatment upon removal to the country of origin is relevant for European asylum
law.?® This case law raises a number of questions concerning gender and sexuality.

2.1 Inhuman or degrading treatment

There is no doubt that gendered harms such as sexual violence and FGM qualify as inhuman or
degrading treatment in the sense of Article 3 ECHR.

In addition to the tension between the EU Court of Justice in X, Y and Z v. Minister voor Immigratie
en Asiel and the European Court of Human Rights on the criminalisation of homosexual acts,**
there is internal tension within the case law of the European Court of Human Rights on the same
point. In two Iranian asylum cases, the European Court of Human Rights declared the application
inadmissible because it found no risk of ill-treatment of gay men in Iran,? even though male
homosexual acts at the time were (and still are) punishable by death, and female by lashing and
(the fourth time) by death;?® compare a similar judgment in a Libyan case,?’” where homosexual
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acts are punishable by imprisonment of up to five years.?® It is unclear how these decisions relate
to the Article 8 European Convention on Human Rights (ECHR) case law finding the mere
existence of legislation criminalising same sex sexual conduct a continuing and direct violation of
human rights, resulting in anxiety, guilt feelings and on occasion in depression.?’ According to
settled case law of the ECHR, treatment can be degrading in the sense of Article 3 ECHR when it
may arouse “feelings of fear, anguish and inferiority capable of humiliating and debasing”.>® In the
context of asylum law, the fear and anguish which spouses may experience when the other spouse
is exposed to a real risk of inhuman or degrading treatment has itself been characterized as inhuman
or degrading treatment.®! It seems plausible to argue that legislation resulting in “anxiety, guilt
feelings and on occasion depression” constitutes a treatment arousing “feelings of fear, anguish
and inferiority capable of humiliating and debasing” the people targeted by such legislation.

Another internal tension concerns forced marriage. Whereas forced marriage clearly constitutes a
violation of Article 3 or 4 ECHR,* the European Court of Human Rights has failed to label being
subjected to forced marriage as a violation of these provisions, and has essentially trivialized the
likelihood of being subjected to the same forced marriage again upon removal. The contradiction
was noted by Judge Power-Forde in her dissent to A4.4. and others v Sweden. >
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2.2 Concealment

Concealment is an issue not only in the context of the refugee definition (supra, para. 1.3), but also
in case law on Article 3 ECHR. Concealment of characteristics, behaviour, convictions or opinions
which might trigger inhuman or degrading treatment is routinely expected and required in the case
law of the European Court of Human Rights. The Court has given such rulings in the context of
religion,* “playing the game” in Somalia,* gender,® and sexual orientation.” In their opinions,
Zupanci¢ and De Gaetano (in M.E. v Sweden) and Power-Forde (in R.H. v Sweden) have objected
to the Court’s approach in the context of gender and sexual orientation. In a recent admissibility
decision, the Court rejected concealment reasoning in categorical terms by considering: “Par
ailleurs, la Cour estime que 1’orientation sexuelle constitue un aspect fondamental de 1’identité et
de la conscience d’un individu et qu’il ne saurait dés lors étre exigé de personnes déposant une
demande de protection internationale fondée sur leur orientation sexuelle qu’elles dissimulent cette
derniére”.?® This position reflects that of the EU Court of Justice in the context of the refugee
definition (supra, para. 1.3).

2.3 Actors of protection
Until now, the European Court of Human Rights has used a wider notion of agents of protection
than is permitted under the Qualification Directive (supra para. 1.4):

- It considers asylum applicants themselves as potential actors of protection where they are
supposed to ward off the risk of inhuman treatment by concealing their sexual orientation
or religion, “playing the game”, abiding by patriarchal norms, and such;>’
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- It considers relatives as potential actors of protection where asylum applicants are
supposed to turn to them for protection from forced marriage and domestic violence,*
from the risks that inhere in being a single woman,*! or from FGM;*

- It considers NGOs as potential actors of protection in cases concerning FGM* and forced
marriage and domestic violence.**

In an FGM case, the Committee for the Rights of the Child has explicitly rejected the line of
reasoning adopted by the European Court of Human Rights. It considered that “the rights of the
child . . . cannot be made dependent on the mother’s ability to resist family and social pressure,
and that State parties should take measures to protect the child from all forms of physical or
mental violence, injury or abuse in all circumstances, even where the parent or guardian is unable

to resist social pressure”.*

While the European Court of Human Rights is not bound by Directive 2011/95, EU Member
States are bound by both the ECHR and the Directive. It is therefore arguable that EU Member
States act in violation of Article 7 Directive 2011/95 when they rely on the wide notion of actors
of protection used by the European Court of Human Rights.

3. Asylum procedures
The Procedures Directive (Directive 2013/32) contains provisions taking into account the

specificities of gender, sexual orientation and gender identity on three points.
3.1 Expertise of civil servants

Gender and sexuality have specific consequences for the expertise required of civil servants
involved in asylum decision making. These are specified in a number of provisions.
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Article 10(3)(d) Directive 2013/32 requires Member States to ensure that personnel examining
asylum applications and taking decisions have the possibility to seek advice, whenever necessary,
from experts on, among other things, gender. The term gender can be reasonably interpreted here
as covering gender identity as well. The Directive further provides that Member States must
ensure that the person who conducts the interview is competent to take account of the personal
and general circumstances surrounding the application, including the applicant’s cultural origin,
gender, sexual orientation, gender identity or vulnerability (Article 15(3)(a) Directive 2013/32).
The term ‘ensure’ in both provisions makes clear that these provisions are not aspirational in
nature, but have the nature of guarantees which are binding on Member States and can be
invoked by asylum applicants.

3.2 Privacy of applicants

Privacy is important for all asylum seekers, but gender as well as sexual orientation and
gender identity have specific consequences on this point. These are specified in a number of
provisions.

Article 11(3) Directive 2013/32 provides that, in cases where an asylum application has been
made on behalf of dependants or minors, a single decision on the family as a whole will not be
taken if that would lead to the disclosure of particular circumstances of an applicant which could
jeopardize his or her interests, in particular in cases involving gender, sexual orientation, gender
identity or-age based persecution. In such cases, a separate decision must be issued to the person
concerned. A problem with this provision is that the existence of a separate decision flags to
outsiders (including the other family members) that there are sensitive circumstances, while the
point of the separate decision is to protect confidentiality. This could be addressed by routinely
issuing separate decisions for everyone who has been interviewed (and may have disclosed
information which needs to remain confidential).

Article 13(2)(d) Directive 2013/32 provides that, where applicants or the items they are carrying
can be searched, this search is carried out by a person of the same sex with full respect for the
principles of human dignity and of physical and psychological integrity. This guarantee does not
apply to any search carried out for security reasons.

Article 15(3)(b) and (c¢) Directive 2013/32 address the sex of the interviewer and the interpreter.
Both provide that, whenever possible, an interviewer or interpreter of the same sex will be
provided if the applicant so requests. This provision is binding (“To that end, Member States
shall”, article 15(3)), but subject to two conditions (if requested and if possible).

3.3 Vulnerable applicants

The Reception Conditions Directive (Directive 2013/33) stipulates that, when implementing that
Directive, Member States must take into account “the specific situation of vulnerable persons
such as minors, unaccompanied minors, disabled people, elderly people, pregnant women, single
parents with minor children, victims of human trafficking, persons with serious illnesses, persons
with mental disorders and persons who have been subjected to torture, rape or other serious forms
of psychological, physical or sexual violence, such as victims of female genital mutilation”
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(Article 21 Directive 2013/33). Although this provision does not strictly apply to the asylum
procedure, the same general principle is at work in the Asylum Procedures Directive.

Article 24(1) Directive 2013/32 obliges Member States to assess whether an applicant is in need
of special procedural guarantees. If so, Member States must ensure that they are provided with
adequate support (Article 24(3) Directive 2013/32). Accelerated border or transit procedures (as
provided for in Article 31(8) Directive 2013/32) and border procedures (as provided for in Article
43 Directive 2013/32) may not be applied to applicants with special needs if adequate support
cannot be provided within the framework of these procedures, in particular where Member States
consider that the applicant is in need of special procedural guarantees as a result of torture, rape
or other serious forms of psychological, physical or sexual violence. In these cases, suspensive
effect of an appeal procedure can only be withheld (Article 46(6) Directive 2013/32) if the
conditions of Article 46(7) are fulfilled (i.e. interpretation, legal aid, and at least one week to
argue for suspensive effect; and the negative asylum decision is examined in fact and in law). It is
to be noted that the guarantees of Article 24 Directive 2013/32 are premised on the Member State
considering an applicant as having special needs. It is an open question to what extent courts can
supervise the application of this article, and for example quash a decision because the guarantees
of this provision were not granted while the applicant arguably was in need of them.

Article 31(7)(b) Directive 2013/32 gives as one of the grounds for prioritizing the examination of
an asylum application that the applicant is vulnerable in the sense of Article 22 Directive
2013/33, or in need of special procedural guarantees, in particular unaccompanied minors.

4.

5. Credibility assessment
Credibility issues require particular attention in asylum cases based on or related to gender and
sexuality.

4.1 Sexual orientation

In two judgments, the Court of Justice has ruled on the manner in which it is to be established
whether an asylum seeker is lesbian, gay or bisexual. In Case C-148/13, C-149/13 and C-150/13
(4, B & (), the Court held that this assessment is not to be based on questions based only on
stereotypical notions concerning homosexuals. Furthermore, it detailed questioning as to the
sexual practices of the asylum applicant is precluded. Examining authorities are not to accept
evidence such as the performance by the applicant of homosexual acts; apply ‘tests’ with a view
to establishing his or her sexual orientation, or require the production of films of such acts.
Furthermore, a finding against credibility cannot be made merely because the applicant did not
rely on sexual orientation on the first occasion for setting out the ground for persecution.

In Case C-473/16 (F v Bevdndorldsi és Allampolgdrsdgi Hivatal), the Court elaborated further on
the ‘tests’. Where in 4, B and C the Court struck out the use of “phallometry” (i.e. measuring the
physical response to pornography), in F it also banned the use of a psychologist’s expert report



on the basis of projective personality tests to provide an indication of the sexual orientation of an
applicant. In both cases, the Court’s position was based on both human dignity (these ‘tests’ are
intrusive and humiliating, and in violation of Article 1 of the Charter) and their — to say the least
— uncertain reliability.

In A, B and C, the Court of Justice held that the statements of the applicant and the evidence are
to be subjected to an assessment by the authorities. It rejected the proposition that the declared
sexual orientation of an applicant must be held to be an established fact (para. 49). Obvious as
this ruling may seem in the asylum context, it is problematic from the perspective of the right to
respect for private life. In its Van Kiick judgment, the European Court of Human Rights
addressed the refusal to reimburse the expenses of medical treatment related to gender
reassignment. A German court had upheld that refusal because Van Kiick’s transsexuality was
found not to be credible. The European Court of Human Rights ruled that, in doing so, the
German court “thereby required the applicant not only to prove that this [transgender] orientation
existed and amounted to a disease necessitating hormone treatment and gender reassignment
surgery, but also to show the ‘genuine nature’ of her transsexuality although, as stated above . . .
the essential nature and cause of transsexualism are uncertain”.*® It considered that gender
identity touches upon “one of the most basic essentials of self-determination”,*’ and found a
violation of Article 8 ECHR. There is no reason to find these considerations not equally
applicable to sexual orientation. Sexual orientation is a quintessential element of self-
determination, and its essential nature and cause is uncertain. As in the Van Kiick situation,
asylum applicants are required to show the ‘genuine nature’ of their sexual orientation. However,
the Court of Justice denies them the two forms of evidence which they can provide: their own
statement as to their sexual orientation, and evidence of the fact that they have performed same
sex sexual activities through, for example, visual material. Instead, the applicant’s statements are
not considered as evidence of sexual orientation, but as a proposition in need of proof. While it is
clear why the Court finds it problematic to consider the sole statement of an applicant as
determinative of sexual orientation, the human rights problems of leaving the decision essentially
in the hands of the determining authority are equally clear.

4.2 Traumatised applicants

A general credibility problem, which deserves specific attention in the context of gender and
sexuality, is credibility assessment of statements of traumatised asylum applicants. Many asylum
seekers, and in particular people who do qualify for international protection, have gone through
traumatising experiences which may interfere with their ability to recollect relevant facts or to
state relevant facts.

A seldom acknowledged reality is that people working with asylum seekers, including decision
makers, judges and lawyers, may suffer from secondary traumatisation (i.e. traumatisation as a

4 Van Kiick v Germany App no. 35968/97 (ECtHR 12 September 2003) [81].
47 ibid [73].
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consequence of interacting with traumatised persons). The ways in which people with secondary
trauma deal with their problems may interfere with their professional behaviour. These coping
skills may include denial (potentially leading to adverse findings of credibility) and normalization
(potentially leading to finding acts of persecution insufficiently severe).*®

Both issues have not yet been explored in case law or regulation.

6. Concluding observation
The feminist critique of refugee law dates to the early 1980s. It led to the adoption of policy
documents and to case law addressing gender specific aspects of refugee law. The LGBTQI
critique of refugee law was developed a decade later in the slipstream of the feminist critique.
Presently, however, there is a gap between achievements in LGBTQI cases and in gender specific
cases. In LGBTQI cases, the discretion requirement and the idea that people can be protected by
relatives, friends or NGOs have been abandoned. In women’s cases, to the contrary, “playing the
game” is still required, and protection against domestic violence as well as FGM is purported to
come from relatives and NGOs (but see the EU Court of Justice’s judgment in 4.O., supra para.
1.4). In addition to the internal tensions in legal doctrine pointed out above (for example between
case law of the Court of Justice and of the European Court of Human Rights), this tension
between policy and practice in LGBTQI cases on the one hand, and women’s cases on the other,
merits further research.

48 Cécile Rousseau, Frangois Crépeau, Patricia Foxen and Francé Houle, ‘The Complexity of
Determining Refugeehood : A Multidisciplinary Analysis of the Decision-making Process of the
Canadian Immigration and Refugee Board’ [2002] Journal of Refugee Studies (15), 43-70.
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