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In her inaugural lecture, Elspeth Guild has shown how the borders of European territories are 

being controlled by networks of bureaucracies and private actors, both at the external borders 

of the European Union and on the territory of third countries.1 In the two decades since 

Elspeth made this analysis, Europe has extended the reach of its border policies even further, 

which are now impacting the migration policies of African countries. This paper addresses an 

example of this. The case study concerns the criminalisation of passenger transport inside 

Niger, and shows a re-internalisation of European border control – but this time European 

border control takes place inside the territory of a third country.  

The criminalisation of domestic transportation was introduced into Nigerien law by Law 

2015/36 of 26 May 2015 relating to the illegal trafficking in migrants.2 This law was drafted 

with technical and financial assistance from the United Nations Office on Drugs and Crime 

(UNODC) in a project that was funded by Denmark and Italy.3 UNODC mentions in this 

context that more than 3.000 migrants have died in the Mediterranean, and emphasises that 

“criminal groups profit from these illegal activities, weakening Sahel States’ ability to exert 

control over their territories and citizens.”4 By using the crime control/humanitarian discourse 

which Europe uses to justify its border policies, 5 UNODC makes explicit what obviously is 

the European intention of assisting Niger with implementing the Smuggling Protocol by 

criminalising domestic transportation: preventing nationals of sub-Saharan countries from 

reaching the Mediterranean.  

Niger’s Law 2015/36 against migrant smuggling 
Niger’s Law 2015/36 aims to prevent and combat migrant smuggling; to protect the right of 

people who are the object of migrant smuggling; and to promote national and international 

cooperation to prevent and combat migrant smuggling (Article 1). Migrant smuggling is 

                                                 
1 E. Guild: Moving the borders of Europe, Katholieke Universiteit Nijmegen, Faculteit der Rechtsgeleerdheid, 

Centrum voor Postdoctoraal Onderwijs, Nijmegen 2001 
2 The text can be found on the UNODC website, 

https://www.unodc.org/res/cld/document/ner/2015/loi_relative_au_trafic_illicite_de_migrants_html/Loi_N2015

-36_relative_au_trafic_illicite_de_migrants.pdf, accessed 29 March 2019. 
3 UNODC: Niger becomes the first Sahel country to legislate against migrant smuggling, 

https://www.unodc.org/westandcentralafrica/en/niger-som-law.html, accessed 3 April 2019. Comp. Abdoulaye 

Massalaki; Niger passes law to tackle migrant smuggling, first in West Africa, Reuters World News 12 May 

2015, https://www.reuters.com/article/us-europe-migrants-niger/niger-passes-law-to-tackle-migrant-smuggling-

first-in-west-africa-idUSKBN0NX1M020150512, accessed 4 June 2019; I am grateful to Eric Komlavi 

Hahonou for pointing out this source. 
4 UNODC: Sahel Programme 2013-2017, Progress Report January 2016, UNODC Dakar, p. 6. 
5 See i.a. Paolo Cuttitta: Delocalization, Humanitarianism and Human Rights. The Mediterranean Border 

between Exclusion and Inclusion, Antipode 50(2018), 783-803; Violeta Moreno-Lax: The EU Humanitarian 

Border and the Securitization of Human Rights: The ‘Rescue-Trough-Interdiction/Rescue-Without-Protection’ 

Paradigm, Journal of Common Market Studies 56(2018), 119-140. 
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defined as seeking to effect the illegal entry into a state of a person who is neither a national 

nor a permanent resident of that state, with a view to direct or indirect financial or other 

material advantage (Article 2). The main offences are migrant smuggling; the fabrication, 

procurement, provision, or possession of a false travel or identity document; as well as 

assistance with irregular stay. All these acts are only criminal offences if they are committed 

for financial gain, and they are punishable by prison terms of two to ten years or fines of 

500.000 up to 5.000.000 francs CFA (approximately $860 to $8.600). Niger has a per capita 

income of $420 per year .6  

A provision that has had a far-reaching impact is Article 20, which criminalises commercial 

transport companies (in Niger in practice: bus companies) who fail to verify that every 

passenger is in possession of the identity and/or travel documents required for the entry in the 

state of destination as well as in all the transit states. Such failure is punishable by a fine of 

1.000.000 to 3.000.000 francs CFA ($1.720 to $5.160).7 The price of a bus ticket from 

Niamey to Agadez was 27.000 franc CFA.8  

The UN Protocol against Migrant Smuggling,9 of which Law 2015/36 is the implantation in 

Nigerien law, uses a more limited notion of carrier sanctions. It obliges states party to the 

Protocol to adopt legislative or other appropriate measures to prevent commercial transport 

from being used for migrant smuggling, and in particular to oblige commercial transportation 

companies to ascertain that all passengers are in possession of the required travel documents 

required for entry into the receiving state (Article 11(2) and 11(3) Migrant Smuggling 

Protocol).  

What is to be noted about Article 20 Law 2015/36 is that it introduces carrier sanctions on 

domestic transport;10 it does not require that the trip on which a person is embarking will 

cross borders. This is made possible by replacing the term receiving state from the Migrant 

Smuggling Protocol by the term state of destination or transit in Article 20 Law 2015/36. It is 

conceivable that Niger itself functions as a transit state, and in that case the transport 

company is obliged to verify that every passenger is in possession of identity and/or travel 

documents for Niger. In practice, this means that all passengers 

- need to have a travel or identity document 

- which either proves they have Nigerien nationality, or for non-Nigeriens that proves 

their regular presence. 

                                                 
6 Source: World Bank: https://www.worldbank.org/en/country/niger/overview, accessed 16 April 2019.  
7 For Niger, the minimum fine is roughly twice the per capita annual income, the maximum fine 20 times – 

supra. In the EU the fines are much lower. The per capita income in the EU was $33.720 in 2017 

(https://data.worldbank.org/indicator/NY.GDP.PCAP.CD?locations=PL-GR-PT-DE-EU, accessed 16 April 

2019), while Article 4(1) EU Directive 2001/51 prescribes minimum fines not lower than €3.000 and maximum 

fines not lower than €5.000. A 2007 study found that, at that time, only The Netherlands had introduced 

substantially higher fines (a maximum fine of €16.000), Kay Hailbronner and Cordelia Karlitz: Directive 

2011/51 Synthesis Report, http://odysseus-network.eu/wp-content/uploads/2015/03/2001-51-Carriers-Liability-

Synthesis.pdf, p. 17, accessed 16 April 2019. 
8 Information from 24 Janaury 2018, http://www.iciniger.com/niger-augmentation-generalisee-prix-tickets-de-

bus/.  
9 UNTS 2241, p. 507. 
10 I owe this insight to the presentation of Florence Boyer and Harouna Mounkaila: Européanisation des 

politiques migratoires en Sahel, LASDEL summer school, Niamey, 12 October 2018. 
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In Niger, on average only 64% of all births are registered (ranging from 50% for the poorest 

to 89% for the richest segments of the population).11 Of those registered, many do not have 

(and the poorest cannot afford) an identity document with which they are able to establish 

that they have Nigerien nationality. This means that substantial parts of Nigerien nationals 

have to be excluded from domestic transportation. Because of ECOWAS free movement law 

(infra), many non-Nigeriens have a right to be in Niger. However, as many West-Africans do 

not have identity documents, they are unable to prove their nationality and their regular 

presence in Niger. Also, often they have not crossed the Nigerien border at an official border 

crossing point, and if they have done so may not have received an entry stamp. Consequently, 

they are unable to prove their regular presence, and have to be excluded from transport in 

Niger. 

The EU’s good governance support 
The EU has a number of funding programmes which help, support and accompany (the terms 

are from policy documents mentioned below) Niger implementing its migration law and 

policy.  

In 2012, EUCAP Sahel Niger was established as an element of the Common Security and 

Defence Policy. It was set up after the chaos following the European intervention in Libya in 

2011, and sought to support the capacity building of the Nigerien security actors to fight 

terrorism and organised crime.12 In July its mandate was amended so as to include the fight 

against irregular migration.13 In 2015, European Union Emergency Trust Fund for stability 

and addressing root causes of irregular migration and displaced persons in Africa was 

established. The purpose of the EUTF Africa is broad, namely “to address the crises in the 

regions of the Sahel and the Lake Chad, the Horn of Africa, and the North of Africa.”14 Niger 

is the Trust Fund’s biggest recipient. EUCAP Sahel and the EUTF Africa are the two main 

instruments which the EU currently uses to promote good governance in, in this case, Niger. 

The projects which can be related to the implementation of Law 2015/36 can be distinguished 

into four groups. First, there are projects in which Nigerien policy formulation is influenced – 

the genesis of Law 2015/36 is a prime example of that. Secondly, institutions are set up. 

Thirdly, the discourse of Nigerien officials and civil society is influenced through 

consultations and seminars where particular notions are circulated. Fourth, equipment (from 

border posts to vehicles) is funded. And finally, Nigerien officials are trained to apply laws 

such as Law 2015/36. 

Institution building 

One set of activities which the EU funds are setting up a migration management bureaucracy. 

In 2016, the EU funded the International Organisation for Migration (IOM) for implementing 

                                                 
11 Unicef Birth registration data November 2017, data.unicef.org, accessed 19 April 2019. 
12 Article 1 Council Decision 2012/392/CFSP 16 July 2012, OJ 17.7.2012, L 187/48. EUCAP Sahel: New CDSP 

mission to assist in fighting terrorism in the Sahel, http://eeas.europa.eu/archives/csdp/missions-and-

operations/eucap-sahel-niger/news/copy_20120716_en.htm, accessed 18 April 2019. 
13 Council Decision (CFSP) 2016/1172, OJ L 193/106, 19.7.2016; comp. Council Decision (CFSP) 2018/1247, 

OJ L 235/7, 19.9.2018. 
14 Article 1(2) Commission Decision C(2015) 7293 final, 20 October 2015. 

http://eeas.europa.eu/archives/csdp/missions-and-operations/eucap-sahel-niger/news/copy_20120716_en.htm
http://eeas.europa.eu/archives/csdp/missions-and-operations/eucap-sahel-niger/news/copy_20120716_en.htm


its Migrant Resource and Response Mechanism (MRRM) in Niger.15 It will support the 

national, regional and local authorities to implement the Migrant Resource and Response 

Mechanism in order to develop the Nigerien migration management capacities. More 

concretely, an undated power point presentation, which seems to be from 2017, refers to a 

specialised police unit consisting of Nigerien, French and Spanish police officers, which 

reinforced the operational apparatus fighting irregular migration.16 

Discourse 

The main use of a number of meetings seems to be to get Nigeriens to adopt the securitised 

and humanitarian discourse which the EU uses to promote its external migration policies. For 

example, on 4 and 5 December 2017, representatives of the Internal Security Forces, the 

Ministries of Justice and the armed forces of Mali and Niger met during a seminar in Niamey 

that was organised by the EUCAP Sahel missions in Mali and Niger. It was one form of the 

“constant support of the EU in the fields of counter-terrorism and irregular migration”, in the 

words of the secretary general of the Nigerien Ministry of the Interior. The seminar discussed 

the state of affairs and lacunas in the cross-border cooperation between Niger and Mali. 

Themes addressed included cooperation frameworks, reinforcement of the presence of 

security forces in border and remote areas, and reinforcement of interoperability.17  

An example of a comparable activity addressing civil society is the workshop which took 

place on 21 March 2018 in Agadez. It was organised by the Association of Nigerien Women 

Against War, and facilitated by the National Agency in the Fight Against Human Trafficking. 

The general aim was to strengthen the capacity of women in the Agadez area “towards 

combatting human trafficking and the smuggling of migrants, and raise awareness of related 

aspects.” The workshop “was intended to help women leaders obtain a better understanding 

of the work done by the security forces.”18 

                                                 
15 Doucment d’action T05-EUTF-SAH-NE-01, https://ec.europa.eu/trustfundforafrica/sites/euetfa/files/t05-eutf-

sah-ne-01.pdf, accessed 17 April 2019. 
16 Direction Générale de l’Agence nationale de Lutte contre la Traite des Personnes: Rôle du Niger dans la lutte 

contre la traite des personnes et le trafic illicite de migrants, http://archive.ipu.org/splz-e/valletta17/gazibo.pdf, 

accessed 17 April 2019. 
17 EUCAP Sahel: Niger et Mali: Les Missions EUCAP Sahel au cœur des défis transfrontaliers, 6 December 

2017, https://eeas.europa.eu/csdp-missions-operations/eucap-sahel-niger/36878/niger-et-mali-les-missions-

eucap-sahel-au-coeur-des-d%C3%A9fis-transfrontaliers_en, accessed 18 April 2019. The funding of this event 

cannot be traced to the list of contracts for the period, EUCAP Sahel Niger: Liste des contrats de plus de 15 000 

€ attribués jusqu’au 31/1/2018 au titre de l’exercice Y6, 

https://eeas.europa.eu/sites/eeas/files/listes_des_contrats_attribues_y6_premier_semestre_2017-2018_0.pdf, 

accessed 18 April 2019. Comp. IOM’s regional workshops of various sorts involving Niger (two in February 

2016, May 2016, June 2016, December 2016), IOM Niger country office: Annual Report 2016, 

http://www.nigermigrationresponse.org/sites/default/files/IOM%20Niger%20Annual%20Report%202016%20F

INAL%20EN.pdf, p. 15. Comp. a West-African conference on human trafficking and migrant smuggling in 

2018, sponsored by Denmark and The Netherlands, UNODC: International meeting in Niger against smuggling 

of migrants and trafficking in persons, https://www.unodc.org/westandcentralafrica/en/2018-06-18-atelier-

niamey-tipsom.html, accessed 17 April 2019. 
18 EUCAP Sahel: EUCAP Sahel Niger involves women in the Agadez region in the fight against human 

trafficking and the smuggling of migrants, 29 March 2018, https://eeas.europa.eu/csdp-missions-

operations/eucap-sahel-niger/42296/eucap-sahel-niger-involves-women-agadez-region-fight-against-human-

trafficking-and-smuggling_en, accessed 18 April 2019. The funding of this event cannot be traced to the list of 

contracts for the period, EUCAP Sahel Niger: Liste des contrats de plus de 15 000 € attribués du 1/02/2018 au 

30/09/2018, https://eeas.europa.eu/sites/eeas/files/liste_des_contrats_attribues_01_02_2018-30_09_2018_0.pdf, 

accessed 18 April 2019. 

https://ec.europa.eu/trustfundforafrica/sites/euetfa/files/t05-eutf-sah-ne-01.pdf
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Equipment 

The EU also funds equipment to implement migration policy. In 2014-2015, GIZ 

implemented a project to construct and equip border police stations.19 In 2016, IOM has 

supported the construction of border posts.20 Furthermore, it equipped a pilot station with the 

MIDAS border data management system, which allows the registration of passengers and 

“establishes a direct connection with police headquarters”, and it has trained Nigerien 

officials to use the system.21 

The EU has granted €20 million budget support to Niger for 2016 and 2017, on the condition 

that it will be spent on equipment for the Internal Security Service and on the justice 

infrastructure.22 

In April 2017, The EUCAP Sahel mission donated 5 four wheel drive pick-up trucks to the 

Nigerien police and Public Security Directorate, funded by Luxemburg. They will allow the 

Nigerien authorities, in the words of a high ranking Nigerien police officer, “to better prevent 

and contain migration flows”.23 In 2018, Germany, The Netherlands and Belgium funded the 

establishment of mobile border control units. In this way, they “accompany Niger in 

controlling its borders.” The units are to be an essential actor in border zones, where state 

structures are not permanent.24 Training started in March 2019, and the units should be 

operational by September 2019.25 

Training  

Finally, the EU funds the training of police, security and justice personnel to apply migration 

policy in practice. Following the adoption of Law 2015/36 which is at the heart of this paper, 

                                                 
19 https://ec.europa.eu/europeaid/projects/renforcement-des-capacites-de-la-police-nationale-du-niger-dans-les-

zones-frontalieres_, accessed 18 April 2019. 
20 IOM Niger country office: Annual Report 2016, 

http://www.nigermigrationresponse.org/sites/default/files/IOM%20Niger%20Annual%20Report%202016%20F

INAL%20EN.pdf, p. 15. 
21 IOM Niger country office: Annual Report 2016, 

http://www.nigermigrationresponse.org/sites/default/files/IOM%20Niger%20Annual%20Report%202016%20F

INAL%20EN.pdf, p. 15. 
22 Document d’action T05-EUTF-SAH-NE-06, p. 23, https://ec.europa.eu/europeaid/sites/devco/files/t05-eutf-

sah-ne-06.pdf, accessed 17 April 2019. 
23 EUCAP Sahel: Des véhicules pour contenir les flux migratoires irréguliers, 3 April 2017, 

https://eeas.europa.eu/csdp-missions-operations/eucap-sahel-niger/24058/des-v%C3%A9hicules-pour-contenir-

les-flux-migratoires-irr%C3%A9guliers_en, accessed 18 April 2019. From the list of contracts, it is not entirely 

clear which of the four contracts for vehicles concern this donation, which were acquired between 17 January 

2017 and 16 march 2017, EUCAP Sahel Niger: Liste des contrats de plus de 15 000 € attribués entre 16/7/2016 

et 15/7/2017 au titre de l’exercice Y5, 

https://eeas.europa.eu/sites/eeas/files/listes_des_contrats_attribues_y_5_vd_0.pdf, accessed 18 pril 2019. 
24 EUCAP Sahel: Le Royaume des Pays-Bas et la Mission EUCAP Sahel Niger accompagnent le Niger dans le 

contrôle de ses frontières, 2 November 2018, https://eeas.europa.eu/csdp-missions-operations/eucap-sahel-

niger/53874/le-royaume-des-pays-bas-et-la-mission-eucap-sahel-niger-accompagnent-le-niger-dans-le-

contr%C3%B4le_en, accessed 18 April 2019. 
25 EUCAP Sahel: Compagnie mobile pour la gestion intégrée des frontières, 18 March 2019, 

https://eeas.europa.eu/csdp-missions-operations/eucap-sahel-niger/60268/compagnie-mobile-pour-la-gestion-

int%C3%A9gr%C3%A9e-de-fronti%C3%A8res_en, accessed 18 April 2019. 18 April 2019. From the list of 

contracts, it is not entirely clear which of the contracts concern this project, , EUCAP Sahel Niger: Liste des 

contrats de plus de 15 000 € attribués de 1/10/2018 au 31/03/2019, 

https://eeas.europa.eu/sites/eeas/files/listes_des_contrats_attribues_1er_octobre_2018-31_mars_2019_0.pdf, 

accessed 18 April 2019. 
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UNODC developed a training module for the national police and gendarmerie workshop 

(developed after local consultation26 and funded by Austria27), which was then implemented 

by IOM in training sessions between 28 September and 14 October 2015 reaching more than 

80 national police officers.28 UNODC reports that, after these activities aimed at 

implementing Law 2015/36, the authorities seized 117 vehicles, arrested 130 suspects and 

repatriated 7.264 irregular migrants.29 

Apart from law enforcers, the judiciary has also been the target of trainings. In July 2016, 

Nigerien judicial authorities (prosecutors and judges, including two women) received training 

regarding the national and international legal frameworks regarding migrant smuggling and 

human trafficking, including practical exercises on how to identify, investigate and prosecute 

these cases as well as conduct victim-friendly interviews. The project was funded by 

Denmark.30 Consultations were held for developing training modules for judiciary training 

institutes of Burkina Faso, Mali and Niger in January 2017, funded by Denmark.31  

This kind of training also brings together officials from different countries. On 16-18 April 

2018, UNODC organised a sub-regional workshop in Niamey bringing together 32 

representatives of national authorities of Mali, Morocco and Niger responsible for combatting 

migrant smuggling. They exchanged experiences and good practices, and did a practical 

exercise based on the shipwreck off Lampedusa on 3 October 2013, in which 366 migrants 

died. This allowed participants to work on techniques for identifying and dismantling a 

criminal network of smugglers, and to present a UNODC database on legislation and case 

law in fighting international organised crime. In small groups, the participants looked at 

numerous transcripts of telephone tapping of smugglers and interviews of migrant survivors 

in order to identify elements that would allow progress in the investigation. The project was 

funded by the EU.32 

ECOWAS free movement 
Article 59 of the ECOWAS Treaty gives citizens of the ECOWAS member states the right of 

entry, residence and establishment in other member states. Article 3 of the 1979 Protocol on 

Free Movement gives citizen of ECOWAS states the right to enter other states for a 

maximum of 90 days free of visa requirements. Formally, possession of a valid travel 

document and an international health certificate is required. Article 2 of the 1986 

Supplementary Protocol requires ECOWAS member states to grant the right of residence to 

nationals of other member states for the purpose of seeking and carrying out income earning 
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employment.  This is conditional on possession of an ECOWAS residence card or permit.33 

In 1992, the right of establishment to settle and obtain work was implemented.34 In practice, 

until 2015 border authorities accepted an ordinary valid identity card, although such a card 

cannot hold the immigration and emigration services’ stamps. This flexible application of 

ECOWAS law “is a response to the nature of the migratory exchanges that are behind the 

history of the region, divided by national borders regardless of the sociological and economic 

practices of its communities.”35 

IOM has an ambiguous attitude towards ECOWAS free movement. Its MRRM document 

(supra)36 mentions as an obstacle to voluntary returns of migrants from Niger that the 

majority of them originate from member states of ECOWAS and enjoy free movement, with 

the consequence that “the Nigerien authorities are powerless to return” them (p. 4). At the 

same time the document claims that one of IOM’s aims is to promote development through 

circular migration, which ECOWAS law facilitates (p. 6). In a document on the 

implementation of the MRRM, IOM mentions that it has engaged in institutional capacity-

building, trainings and in-kind donations. It has supported the government of Niger in 

reducing the waiting period for the issuance of “safe conduct” (to be understood as: assisted 

voluntary return) from three to one days for migrants who have no representation in Niger. 

The terms ECOWAS or free movement are not mentioned in the document.37 Free movement 

was also not operationalized in the MRRM action document.  

It has been noted by many that passenger transport within Niger has been reduced 

considerably since 2015. There can be little doubt that this is related to the external actions of 

the EU outlined above. The EU has financed a project which resulted in Niger adopting 

carrier sanctions on domestic transport. It has financed projects establishing the bureaucracy 

needed to implement this. It has promoted the circulation of discourse that sees migration as a 

security issue and the combat of irregular migration as a form of humanitarianism. It has 

equipped the new migration bureaucracy so as to be able to act on this discourse. And it has 

trained the bureaucracy so as to implement Law2015/36, to implement ECOWAS free 

movement law more strictly than had happened in the decades before, and to use the 

equipment effectively.  

Empire 
Anthony Anghie has noted that the sovereignty of Third World states is porous, and that the 

concept of good governance has expanded the range of domestic issues of Third World states 

in which states of the global North can legitimately intervene. According to his analysis, the 
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notion of good governance is only a further recent turn in a long history in which the concept 

of sovereignty is made to serve the imperial aspirations of states in the global North.38 

This is strong language, but if we look at the externalisation of European migration policy, it 

is not saying too much. For Niger, Europe’s external action in the field of migration comes 

with considerable risks. Seasonal migration to and from Niger can be, and according to 

Nigerien observers actually is being undermined as a result of the implementation of Law 

2015/36 and the stricter application of ECOWAS free movement law. For a country as poor 

as Niger, even a marginal negative effect is considerable. Furthermore, the confiscation of 

vehicles in the Agadez region which UNODC proudly mentions (supra) puts people out of 

business who have made their living by crossing the Sahara since generations. Only part of 

this was related to migration, and the increasingly problematic nature of their migration 

business was an effect of decades of European policy in the region.39 What the newly 

unemployed people have to do is unclear – EU projects promising them alternative sources of 

income will work at the medium term only, if at all.40 For parts of the Nigerian authorities, 

European migration policy has become a major source of income. In order to preserve this, 

they need to walk the thin line between maintaining a credible threat of further migration and 

sufficiently credible forms of cooperation. 

Implementing European migration policy goes against Niger’s interest in a liberal 

implementation of regional free movement. Europe tries to create such an interest through 

sticks and carrots (“conditionality”), and in fact seeks to take over control of Nigerien 

migration policy. In doing so, it creates division between Nigerien nationals who make a 

living by implementing European policy, and those whose living is being undermined by it. 

In the process the EU undermines ECOWAS not only by undermining free movement, but 

also by sidelining it institutionally.41 It is hard to disregard the continuity with Europe’s long 

engagement with Africa. 
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